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LETTER OF TRANSMITTAL. 

San Francisco, California. 
To His Excellency y the Governor, 
State of California. 

Sir: We have the honor to herewith submit a report of work of this 
commission under the terms of the Water Commission Act as amended 
in 1917. This report covers a period from December 1, 1916, to Sep- 
tember 1, 1918. 

Respectfully submitted this second day of September, 1918. 

STATE WATER COMMISSION, 

A. E. Chandler, President. 

Josephine A. Patten, 'Secretary, 
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REPORT OF STATE WATER COMMISSION 



APPLICATIONS TO APPROPRIATE WATER. 

The seventeen western states which are thought of as the *' irrigation 
states'' are: Arizona, California, Colorado, Idaho, Kansas, Montana, 
Nebraska, Nevada, New Mexico, North Dakota, Oklahoma, Oregon, 
South Dakota, Texa*s, Utah, Washington and Wyoming. Arizona and 
^Montana are the only ** irrigation states^' in which water codes have 
not been adopted caring for the initiation of rights, the adjudication 
or determination of rights, and the distribution of water among those 
entitled to its use. In the remaining fifteen states, applications must 
be made to a central office for permission to appropriate water, except 
that in Colorado it is only necessary to file maps and statements after 
the commencement of surveys or actual construction of any ditch or 
reservoir. The central office vested with authority under the provisions 
of the codes is variously called *^ state engineer,'' ^' water commission'' 
or *Svater board." 

The most important work accomplished by these central offices, with 
a few exceptions, is the control of new appropriations. The import- 
ance of the control of new appropriations is shown in the states where 
the code has been in operation for some years, as the records are there 
complete from the initiation of the right to the complete application of 
water to beneficial use. The Wyoming records now cover a period of 
twenty-eight years, and the Nebraska records a period of twenty-three 
years. For the past two years the principal duty of this commission 
has been the consideration of applications to appropriate water for 
irrigation, power and mining purposes. 

In the last biennial report, tables were presented in which the ap]>li- 
cations were listed by counties. On account of the desire to economize 
in printed space, a summary only of the applications will be herein 
given. Those interested in the status of any application, or in the til- 
ings upon any particular stream are requested to write directly to the 
commission. 

SUMMARY OF APPLICATIONS. 

From December 19, 1914, to December 1, 1916. 

Xumbcr of applications roccived ."i*^l 

Number of permits granted It)- 

Xumber of ai)plications withdrawn .T.) 

Number of applications rejected .".0 

Number of applications pending 2r,() 

Of the permits granted there were: 

For agriculture 1<i2 

For mining 2'J 

For power 7 
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Number of licenses issued 4 

For agriculture 3 

For power 1 

From December 1, 1916, to September 1, 1918. 

Number of applications received 528 

Number of permits granted 281 

Number of applications withdrawn 24 

Number of applications rejected 86 

Number of applications pending 353 

Of the permits granted there were : 

For agriculture 202 

For mining 34 

For power 12 

For domestic 8 

281 
Number of licenses issued : 

For agriculture 27 

For power 2 

For mining 5 

. For domestic 2 



36 

A regular procedure has been adopted for passing upon applications. 
A copy of the rules and regulations governing this procedure will be 
sent upon request. When an application is approved, it becomes a 
permit. The permit specifies the date on or before which actual con- 
struction work shall begin, the date on or before which said construction 
work shall be completed and the date on or before which the water shall 
be completely applied to the proposed use. When a field examination 
by a representative of the commission shows that the water applied for 
under an application has been completely applied to the proposed use, 
a license is issued. As in many cases from three to five years is allowed 
for the construction of the project, and a similar time in addition 
thereto allowed for completely applying the water in irrigation, there 
is necessarily a great lapse of time between the issuance of a permit 
and the issuance of a license. 

The water commission act was amended in 1917 by the addition of 
section 20a, which provides as follows: 

When the party entitled to the use of water fails to beneficially 
use all or any part of the water claimed by him, for which a right 
of use has vested," for the purpose for which it was appropriated 
or adjudicated, for a period of three years, such unused water 
shall revert to the public and shall be regarded as unappropriated 
public water. 

It is therefore clear that one obtaining a license from the water com- 
mission must continue to apply the water to beneficial use, otherwise 
the right shall be forfeited in accordance with the above provision. 
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DETERMINATION OP WATER RIGHTS. 

At the last session of the legislature (1917), that part of the water 
commission act dealing with the question of the determination of water 
rights was amended in accordance with the recommendation of the 
commission set out in detail in its last biennial report, so that it now 
closely follows the procedure provided in Oregon and in Nevada. In 
the preceding report, quotations were given from Pacific Live Stock Co, 
vs. Lewis et al. (36 Sup. Ct. Rep. 637), in which case the United States 
Supreme Court upheld those provisions of the Oregon water code 
regarding the determination of rights. "While the proposed amend- 
ments to the California water commission act were pending in the legis- 
lature, the United States District Court for Nevada, in Bergman vs. 
Kearney (24 Fed. 884), upheld the validity of the 1915 Nevada Act 
which had been attacked on the ground, among others, that certain sec- 
tions of the statute *'are invalid, because thereby they seek to confer 
upon a nonjudicial officer judicial powers; and by the terms of the 
statute the district courts of the state are deprived of their original 
jurisdiction * * * j and that it makes of the district courts appellate 
courts * * *.*' In reaching his conclusions in the case. Judge Far- 
rington presents a careful analysis of constitutional and statutory pro- 
visions regarding water in Wyoming, Nebraska, Oregon and Nevada, 
and savs: 

Under our law, with even more reason than under that of Ore- 
gon, AVyoming or Nebraska, may it be said that the proceeding for 
the adjudication of water rights is integral ; it is one ; its prepara- 
tory and initial stages are before the state engineer ; the final steps 
are in the district court. It is initiated by an order of the state 
engineer, without waiting for controversies to arise. He seeks no 
legal or equitable relief, either for himself or for the state which 
he represents. No recovery of the whole or any part of the rights 
to be investigated, is demanded. He sets up no title to be estab- 
lished or quieted in himself or in the state; he alleges no rights 
which have been infringed or violated. The purpose of the pro- 
ceeding is to promote the public welfare by regulating the use and 
preventing the waste of the waters of the state. His findings and 
determination, though they are obtained judicially, have none of 
the elements of finality and conclusiveness which are the sine qua 
non of judicial power. As an ascertainment of relative rights, it is 
not effective for the administrative purpose of regulating and con- 
trolling distribution and diversion, until it is filed in court. ^5= # * 
Until it is so filed, it has no more force than the findings of a 
referee. It is not a decree or judgment in the sense that it termi- 
nates the litigation on the merits between parties, therefore, there 
is nothing to appeal from. When it reaches the court, there is no 
necessity for an appeal; there its principal function is to serve as 
one of the pleadings. * * * 
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I am therefore of the opinion that the act of 1913, as amended 
in 1915, in so far as it authorizes the state engineer to take evidence 
and determine water rights for administrative purposes, is not 
unconstitutional. The power exercised in the ascertainment of 
water rights for administrative purposes only, is not judicial power 
in the constitutional sense ; nor in so far as the engineer is author- 
ized to take evidence and determine water rights for the final 
adjudication of the titles of various claimants anions- themsL4ves, 
is he vested with judicial power. What he does is merely prelim- 
inary, the initial step in a proceeding which culminates in a final 
decree by the district court ; thus it is not the engineer, but the 
court, which exercises the judicial power of the state of Nevada. 

The provisions of the 1915 Nevada act were more recently before the 
Supreme Court of Nevada in the case of Vineyard Land & Stock Co. 
vs. District Court, etc., 171 Pac. 166, in which the validity of the pro- 
visions was again upheld. The opinion is well worth reading, as it 
ably comments upon the supreme court decisions in other states up- 
holding similar water laws. The following paragraph from the opin- 
ion indicates how deeply the belief in the validity of such legislation is 
now entrenched: 

In approaching the consideration of this case, we wish to say that 
the main questions upon which this decision must turn were con- 
sidered and determined in the interpretation of similar laws, from 
which ours was chiefly taken, in the following cases : In re Willow 
Creek, 74 Or. 592, 144 Pac. 507, 146 Pac. 475; Pacific Live Stock 
Co. vs. Lewis (D. C), 217 Fed. 95; M, 241 U. S. 440, 36 Sup. Ct. 
637, 60 L. Ed. 1084 ; Farm Inv. Co. vs. Carpenter, 9 Wyo. 110, 61 
Pac. 258, 50 L. R. A. 747, 87 Am. St. Rep. 918; Enterprise Irr. 
Dist. vs. Tri-State Land Co., 92 Neb. 121, 138 N. W. 171. And the 
statutes now under consideration were ably and exhaustively 
analyzed in the case of Bergman vs. Kearney (D. C), 241 Fed. 
884. Just here we may well say, as did the learned judge in 
Pacific Live Stock Co. vs. Lewis (D. C), 217 Fed. 95, but with 
added force because of the decision of the Supreme Court of the 
United States in the same case, supra, and the decision in the Berg- 
man case, supra, **It would be mere reiteration to attempt to add 
anything to what has already been said on this subject.'' 



DETERMINATION OF RIGHTS TO THE USE OF THE WATERS 

OF THE STANISLAUS RIVER. 

The amendments to the water commission act affecting the deter- 
mination of rights went into effect on July 27, 1917. On August 13, 
1917, the Oakdale Irrigation District and the South San Joaquin Irri- 
gation District joined in a petition to the commission for a determina- 
tion of the relative rights by appropriation to the waters of the Stan- 
islaus River and its tributaries under the provisions of the water com- 
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mission act as amended. On August 24, 1917, the commission entered 
an order granting the petition and setting October 15, 1917, as the date 
for beginning the examination of the stream system as provided by the 
act. 

The field work in connection with the examination of a stream sys- 
tem includes the survey of irrigated lands and the measurement of 
streams and ditches. The survey and maps have just been completed, 
and the notice calling upon claimants to submit *^ proofs of appropria- 
tion'' will be issued early in September, 1918. ^* Proofs of appropria- 
tion'' are made on printed forms provided by the commission. The 
claimants will be assisted in filling out their proofs by a representa- 
tive of the commission, and the measurements and maps made by the 
commission will be used in making the proofs. 

Under section 1415 of the Civil Code, claims to the waters of the 
Stanislaus River and its tributaries have been made in the counties of 
Alpine, Calaveras, Tuolumne, Stanislaus and San Joaquin. There are 
845 claims of record, a net total of 760 claims after deductions for 
those recorded in two counties. Indexed lists of all claims and of all 
streams have been prepared, and a field investigation has been made at 
the location of each claim. 

Prior to the initiation of the field work, the following circular of 
information was prepared for circulation among the claimants : 

Circular* of Information Regarding Determination of Water Rights 
by Appropriation Under the Water Commission Act as 

Amended in 1917. 

Although new in California, a procedure very similar to that pro- 
vided in the 1917 amendment of the water commission act has been fol- 
lowed in Wyoming since 1891, in Nebraska since 1895, in Nevada since 
1903, and in Oregon since 1909. In Wyoming and Nebraska the deter- 
mination made by the board is final unless appealed from to the courts. 
In Oregon and Nevada the act provides that the court shall pass upon 
the board's determination as one step in the procedure. So far as 
details are concerned, the California act most closely follows the Nevada 
act as amended in 1915. Those who are interested in the question of 
the validity of such statutes are referred to two comparatively recent 
Federal Court decisions: Pacific Live Stock Co. vs. Lewis, 36 Supreme 
Court Reporter, 637, upholding the Oregon act; and Bergman vs. 
Kearney, 241 Federal Reporter, 884, upholding the Nevada act as 
amended in 1915. 

The 1917 amendment of the water commission act affecting the mat- 
ter of the determination of rights by appropriation is em})odied in 
Assembly Bill No. 118, a copy of which accompanies this circular. The 
bill amends sections twenty-four to thirty-six of the water commission 
act. Reference herein to sections is to section number of the original 
act. 
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Briefly stated, the main steps in the procedure are as follows : 

1. The commission enters an order granting the petition requesting 
a determination of rights and publishes notice thereof. Sections 25, 
26. 

2. The commission makes surveys and maps showing location and 
capacity of ditches and area of irrigated and irrigable land under 
ditches. Section 27. 

3. After completion of surveys, maps, etc., the commission prepares 
notice stating date prior to which proofs of appropriation must be filed. 
The notice must be published and a copy sent by registered mail to each 
claimant. The blank form *' Proof of Appropriation'' (a copy of ten- 
tative form of which accompanies this circular), is enclosed with the 
notice to each claimant. A fee, depending upon the nature and extent 
of the right claimed, is required at the time of filing proofs. Sections 
28, 29, 32. 

4. The commission prepares an abstract of all proofs of appropria- 
tions filed and a notice fixing time and place, reasonably convenient to 
claimant Sy when and where evidence that is taken by or filed with it 
shall be open to inspection of all interested persons. A copy of said 
notice and a printed copy of the abstract of proofs is sent by registered 
mail to each claimant. Section 33. 

5. Any claimant desiring to contest aiiv claim notifies the commission 
and, after notice, time and place are fixed for hearing of contest. Sec- 
tions 34, 35. 

6. After hearing all contests, the commission makes an order deter- 
mining rights by appropriation. A printed copy of the order of deter- 
mination is sent to each claimant. Section 36. 

7. A certified copy of the order is filed by the commission with the 
clerk of the superior court of the county in which any part of the 
stream system is situated, and the court issues an order setting time for 
hearing. A copy of said order is sent by registered mail to each claim- 
ant, and is also published. Section 36a. 

8. Any person dissatisfied with the order of determination of the 
commission files with the clerk of court notice of exceptions to said 
order, and the later court proceedings regarding the hearing of such 
exceptions are in accordance with the rules governing civil actions. 
After the hearing the court enters a decree determining the right of 
each claimant. If no exceptions are filed, the decree is simply an 
affirmance of the order of determination of the commission. Sections 
36&, 36c. 

9. A. certified copy of the court decree is filed in the office of the 
commission, and the commission issues a water right certificate to each 
claimant represented in the determination. Section 36(i. 

As shown under 3 above, it is not necessary to file any claim, or 
'^ proof of appropriation,'' until all the field data have been assembled 
and filed by the commission and the notice required by section 28 has 
been given. As the field work in the Stanislaus River determination 
will not be commenced until after the present irrigating season, the 
proofs will not be required until some time during the summer of 1918. 
Before preparing his *' proofs," each claimant will be given ample 
opportunity to go over the maps and measurements made by the com- 
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mission regarding his diversion and use, so that all necessary correc- 
tions of said maps and measurements can be made and also so that the 
proofs filed shall be in accord with said maps and measurements, as 
corrected if necessary. No claimant need go to the expense of having 
surveys or measurements made unless he is unable to agree with the 
commission as to the accuracy of the surveys or measurements made 
by it. 

The act provides for the determination by the commission of a right 
by appropriation of any person who neglects or refuses to file proof 
of his claim (Sec. 30) and also provides for the intervention of a 
claimant having no notice of pendency of proceedings. Section 31. 

The decree shall be conclusive as to the rights by appropriation of all 
existing claimants lawfully embraced in the determination. Section 
36e. 

Section 36/ authorizes the commission, in making determinations, to 
fix a time limit for the completion of all appropriations of water from 
the stream system involved, where such rights of appropriation were 
initiated prior to December 19, 1914, and since prosecuted with rea- 
sonable diligence. 

The statute restricts the determination to rights by appropriation 
and only those riparian owners who desire to appear as appropriators 
need file claims. No riparian right can be in any way affected by the 
determination. 

For the sake of emphasis it is again stated that there w411 be no 
hearings until after contests to claims have been filed — see 5 and 6 
above. These hearings will be held at some local place convenient to 
the parties. 



COMMISSION ACTS AS REFEREE. 

Section 2-4 of the water commission act is as follows : 

In case suit is brought in the superior court for determination 
of rights to water or the use of water, the case may, in the discre- 
tion of the court, be transferred to the state water commission for 
investigation, as referee. 

On November 26, 1917, this office was notified of the reference, under 
the above section, by the superior court of San Mateo County, of the 
case of Tohiyi vs. Brown et at. The Tobin properties lie on the lower 
course of San Pedro Creek, San Mateo County. In 1914 the action was 
initiated by Tobin against other property owners on the stream, asking 
for an ascertainment of the amount of water reasonably necessary for 
use on the riparian lands involved. 

San Pedro Valley is an exceedingly fertile area producing garden 
truck for the San Francisco markets, the principal crop being arti- 
chokes. As the irrigable area approximates 10 per cent of that of the 
watershed, the summer flow is extremely small in proportion to the 
demands for irrigation. 
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Throughout the season of 1918 the commission has made careful 
measurements of the flow of the main stream and of its branches, and 
in addition thereto a study of the present distribution of water for irri- 
gation purposes as compared to the requirements of the parcels of land 
irrigated. At the end of the present season the commission will have 
sufficient data to press the suit to an early determination. 



ALAMEDA COUNTY WATER DISTRICT vs. SPRING VALLEY 

WATER COMPANY. 

As stated in the last biennial report, the Alameda County Water Dis- 
trict and the Spring Valley Water Company have submitted to the 
three commissioners, as arbitrators, the controversy over proposed stor- 
age by the Spring Valley Water (.'ompany of the waters of the tribu- 
taries of Alameda Creek, which creek flows through the Alameda 
County Water District. 

Under the terms of the agreement betw^een the two parties submit- 
ting the controversy to the commissioners, a three-year period was 
allowed in which to investigate the physical conditions. The investi- 
gation has thus far covered two years. The commissioners are carry- 
ing on an intensive study in the field to obtain the relation between the 
flow of Alameda Creek and the replenishment of the underground 
waters of the so-called ^^Niles cone," included within the district. Two 
current meter stations have been established on Alameda Creek for 
measuring the total flow, one station above the district, and the other at 
the lowest point practicable for measuring the flow before it is lost in 
San Francisco Bay. To date 230 complete gagings have been made. 
Records of the water level in approximately 300 wells on the cone are 
being maintained as a part of the study. Special investigations have 
been conducted during the past year on the movement of underground 
water, by the use of 14 recording gages on selected wells. A record of 
the pumping draft on the cone is being kept, and duty of water meas- 
urements have been made. 

Prior to the submission of the controversy to the commissioners, con- 
siderable field data had been assembled by each of the parties. This 
data is available for use in the present study. On the completion of 
the field work in 1919, it is believed that the data previously assembled 
by the two parties and that assembled by the commissioners during the 
three-year period, will make the most complete study thus far made on 
an underground water problem. 
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WATER RIGHTS IN ^FOREIGN WATERS/* 

A case recently decided by the California Supreme Court, E. Clemens 
Horst Company vs. New Blue Point Mining Co., 55 Cal. Dec. 440, is so 
noteworthy on account of its treatment of *' foreign waters," that the 
following comment is given regarding it: 

The Horst Company and other plaintiffs are the owners of lands 
riparian to Bear River. The New Blue Point Mining Company has 
been diverting the waters from Wolf Creek, a tributary to Bear River, 
through a'h old mining ditch which crosses the divide into the water- 
shed of the Yuba River. Part of the waters flowing in Wolf Creek and 
diverted by the Blue Point Company are so-called '^foreign waters'^ 
made up of sewage from the city of Grass Valley and water discharged 
from mines and mills, all of which water was originally diverted from 
the Yuba River. In the words of the Supreme Court, ''The principal 
question involved 'in this appeal is the following: Where the flow of a 
natural stream is augmented by* artificial means, that is by waters 
which, without the intervention of human agency would never reach 
the stream, does this artificial flow inure to the benefit of riparian 
owners or is it merely in the nature of abandoned personalty which 
may be appropriated by the first person who can take it from the 
stream?'' In reaching its conclusion that the riparian right does not 
attach to ''foreign waters,'' the court in the following words expressed 
an attitude which is very noteworthy : 

So jealous have the courts of this state been for economy in the 
use of water and the fair apportionment of the precious fluid for 
beneficial purposes that they have refused to restrain the diversion 
of water by a nonriparian appropriator, at the suit of a lower 
riparian owner, when the amount diverted would not- be used by 
the latter but would greatly benefit the person diverting it. {San 
Joaquin and Kings River Canal and Irrigation Co. vs. Fresno 
Flume and Irrigation Company, 158 Cal. 626; Modoc Land and 
Live Stock Co. vs. Booth, 102 Cal. 151; Fifield vs. Spring Valley 
Water Works, 130 Cal. 552.) 

As the opinion fixes a very definite limitation to riparian ownership, 
it should be gratefully received by all those who believe that only 
through the doctrine of prior appropriation can the fullest development 
of our water resources be consummated. As there are certain expres- 
sions in the opinion which at least would give a good basis to an argu- 
ment that the court in this opinion meant also to lay down the rule that 
the doctrine of prior appropriation does not attach to "foreign water," 
the state water commission requested a modification of the opinion. In 
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denying the petition of the Horst company and other plaintiffs for a 
rehearing, the court answered the request of the commission as follows : 

The court does not construe the opinion herein as deciding the 
question as to what rights may be acquired in so-called ** foreign 
waters'' as between appropriators, or by prescription. The record 
in these cases presents a controversy between the plaintiffs claim- 
ing the waters in question solely by virtue of their lower riparian 
ownership of the banks of Bear River, of which Wolf Creek is a 
tributary, and the defendants claiming the right to divert the 
foreign waters of Wolf Creek by virtue of their appropriation and 
application of the same to beneficial uses. (55 Cal. Dec. 612.) 

The above paragraph very clearly shows that the rule laid down in 
the opinion is restricted solely to the rights of riparian owners in 
** foreign waters.'' In former decisions of the California Supreme 
Court, the right of prior appropriators to *^ foreign waters" has been 
upheld. There is no reason to believe that the Supreme Court will 
chancre the doctrine thus laid down. • 



CO-OPERATION WITH WATER RESOURCES BRANCH OP THE 
UNITED STATES GEOLOGICAL SURVEY. 

During the past two years the commission has co-operated with the 
United States geological survey in stream measurement work. The 
co-operative funds alloted by the commission are, in general, expended 
on the regular maintenance work connected with the stream flow 
investigations in the various sections of the state. During the two- 
year period, ending June 30, 1918, records were obtained at 216 points 
in California, distributed as follows: 

Per cent 

North Pacific drainage G 

South Pacific drainage 21 

Sacramento drainage 18 

San Joaquin drainage 34 

Great Basin drainage 21 

A few stations were discontinued during this period, principally on 
account of withdrawal of co-operation. In December, 1917, several 
new stations in Oregon, Nevada and California in connection with an 
intensive study of water resources in Surprise Valley, Modoc County, 
were established at the request of the commission, for which a special 
allotment was made. In addition, a number of miscellaneous discharge 
measurements and other water resources investigations were made in 
connection with the regular maintenance work. 
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The principal constniction work was that done in the South Pacific 
drainage, where it was necessary to repair and re-establish stations 
which were destroyed by the floods of January, 1916. Ten permanent 
stations were established in Los Angeles county under a special co-oper- 
ative agreement between the geological survey, U. S. f orast service and 
weather bureau. Station gages on the two important streams in south- 
ern California were replaced by water stage recorders. Negotiations 
are now under way for an extension of the co-operative work being car- 
ried on in Los Angeles county with the three counties of San Ber- 
nardino, Riverside and Orange. The suggested work under this 
co-operation includes the Santa Ana River watershed and underground 
supply, the waters of which are used in a very efficient manner in a 
very rich territory. 

All stream-flow records collected are published annually in the series 
of water-supply papers by the geological survey. 



CO-OPERATION WITH IRRIGATION INVESTIGATIONS 
U. S. DEPARTMENT OF AGRICULTURE. 

By Frank Adams, of the Office of Public Roads and Rural Engineering, U. S. 

Department of Agriculture. 

Co-operation in irrigation investigations with the U. S. Department 
of Agriculture, begun in 1916, has been continued through 1917 and 
1918. This co-operation is carried on under memorandum of agree- 
ment signed by this commission and the director of the office of public 
roads and rural engineering, U. S. Department of Agriculture. This 
memorandum of agreement permits the water commission to partici- 
pate in the co-operative irrigation investigations in California conducted 
by the Department of Engineering and the College of Agriculture of 
the University of California, the work being under the immediate 
direction of the California office of irrigation investigations. 
- Investigations of the duty of water in rice irrigation begun under this 
co-operative arrangement in 1916 and continued through 1918 are 
bringing definite results and are keeping pace with the development 
of the rice industry in California. Measurements were made on eight- 
een fields in Sacramento Valley in 1916 and twenty fields in 1917, and 
four have been under observation in 1918. The net depth of water 
applied in 1916, after eliminating measured or estimated waste, was 
7.2 feet, but in 1917 thig was reduced to 5.5 feet. This reduction of 
25 per cent in net use can, in part at least, be attributed to the knowl- 
edge of excessive use which the measurements gave to growers. In a 
considerable measure, however, the decrease was due to the compacting 
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of levees and the shorter season of 1917. The results of measurements 
in 1918 are not available at the date of writing. 

The rice duty of water investigations in Sacramento Valley above 
described have been made on ten different soil classifications of the 
bureau of soils and the University of California, the total area of these 
soils in Sacramento valley exceeding 900,000 acres. 

Two other lines of co-operation have been carried on with irrigation 
investigations during 1918, namely, a duplication at Willows of rice 
irrigation experiments conducted by the Department of Agriculture and 
co-operating agencies at the rice experiment station at Biggs, and a 
study of the use of water under Kings River canals. 

The rice irrigation experiment being duplicated at Willows deals 
largely with the factors entering into proper practice with this crop, 
including the duty of water. Report of the work at Biggs for the first 
three years, 1914-15-16, is embodied in Bulletin 279 of the University 
of California agricultural experiment station by Ralph D. Robertson. 
Report of the Willows experiment of 1916, together with a resume of 
all co-operative rice irrigation studies for the past five years, will be 
prepared at the close of this year by S. H. Beckett, of the University 
of California, for publication by the Department of Agriculture. 

Co-operation in studying the use of water under Kings River canals 
has been supplementary to measurements of diversions by all of these 
canals made in 1918 by the water commission at the request of the 
various interests comprising the Kings River Conservation Association. 



RECOMMENDATIONS. 

Reconstruction of Commission. 

Under the caption, '^Applications to Appropriate Water," it is 
stated that all but two of the seventeen 'irrigation states" have ei'u- 
tral offices to which applications for permission to appropriate water 
are made. In practically all of the states a single officer has authority 
to pass upon applications to appropriate water, with provision for the 
right of appeal to the water board. As the work of passing upon 
applications to appropriate will require the greatest expenditure of 
time by the commission, in the interests of economy and administrative 
efficiencv, it is recommended that the formation of the commission be 
changed to include one executive member on a stated salary, and two 
associate members on a per diem basis. The executive member shall 
have exclusive power to act upon all applications to appropriate, sub- 
ject to appeal to the full commission. The associate members shall per- 
form all the duties now imposed upon members of the commission. 
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except that they shall have jurisdiction over applications to appro- 
priate in cases of appeal only. 

Distribution of Water. 

The commission renews the recommendation made in its last biennial 
report for further legislation regarding the control of the distribution 
of water among those entitled to its use. As there stated, section 37 
of the water commission act provides that the commission shall have 
power to supervise the distribution of water, but fails to provide the 
necessary machinery for such supervision. With the exception of Ari- 
zona, California and Montana, this necessary machinery is provided in 
the water codes of all of the ''irrigation states." The irrigating sea- 
son of 1918 has been one of unusually low run-off. For most streams 
in northern California, at Least, the run-off of this season is the lowest 
recorded. A number of requests have been received asking the com- 
mission to send a representative to take charge of the distribution of 
the water of streams. The claimants were advised, however, that no 
distribution could be made until the rights had been fully determined 
by court decree. As stated above, even in those cases where the court 
decree may be obtained, the machinery for the supervision of distribu- 
tion is still lacking. 

iV splendid illustration of what is accomplished under the new water 
codes is afforded by the West Fork of Carson River, which rises in Cali- 
fornia and flows into Nevada. A number of years ago the farmers 
using the waters of the West Fork in Nevada brought suit against the 
claimants in California, and the United States Circuit Court (Anderson 
vs. BassmaUy 140 Fed. 10) decreed that during the months of June, 
July, August, September and October of each year the claimants in 
Nevada shall have the exclusive right to the entire flow of the West 
Fork for the week beginning on the first Monday of June and for each 
alternate week thereafter, and that the claimants in California shall 
have the entire flow of the stream for the week beginning with the 
second ]\Ionday in June, and for each alternate week thereafter. Since 
the decree was handed down in Anderson vs. Bassman, the relative 
rights of the claimants in Nevada have been determined under the pro- 
visions of the Nevada w^ater code. The result is that during Nevada's 
week the distribution of the flow of the West Fork is under the super- 
vision of a Nevada water commissioner, and each claimant gets that to 
which he is entitled. During California's week, however, there is no 
official with power to supervise the distribution of the water, w^ith the 
result that there is always dissatisfaction and some conflict during 
periods of low flow. The trouble has been so acute during 1918 that a 
determination of the relative rights to the waters of the West Carson in 
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California will be undertaken by the commission in the hope that the 
coming legislature will provide the proper machinery for controlling 
the distribution of the water in accordance with the determination when 
it is completed by court decree. 

Condemnation for Private Ditches. 

The* commission has been acting in the nature of a bureau of informa- 
tion in answering questions regarding water right principles. In this 
respect it has been of much service in settling small difficulties, of clear- 
ing up a number of intricate water tangles, and in bringing together 
those who desired an equitable settlement of their difficulties, but did 
not know how to proceed. The commission feels that it has been able, 
through its efforts in this regard, to save much useless and expensive 
litigation. Requests for information or advice have been very often 
presented in connection with questions regarding rights of way matters. 
It is apparent from the number of inquiries received that there is vital 
need for legislation which would permit a party, even though not 
engaged in public service, the right of eminent domain for rights of 
way for ditches, it being necessary for an applicant to appropriate 
water to show right of access to his proposed point of diversion. 

It was thought that so far as statutes are concerned, this power was 
given by the statute approved May 1, 1911 (1911 California Statutes, 
1407), the provisions of which were involved in the recent case of 
Gravelly Ford Canal Co. vs. Pope & Talbot Land Co., 26 Cal. App. 
Dec. 593. The lower court held that the statute gave a right to a com- 
pany to condemn for the exclusive irrigation of its own lands, but the 
Court of Appeal interpreted the act to give the right of condemnation 
to those only who are engaged in public service and, therefore, reversed 
the judgment. The following paragraph from the opinion is of decided 
interest in that it indicates that the court may be guided by the will of 
the legislature where a statute clearly provides for the right of an 
individual to condemn for private use. 



It is obvious that the question hinges on the meaning of the terms 
'^public use.*' To sustain respondent's contention and to find sup- 
port for the judgment, we must hold that these terms mean '^public 
advantage'' and not **use by the public ;" our courts of review must 
about face and join with those courts that have held the terms to 
mean anything which tends to enlarge the resources, increase the 
industrial energies, and promote the production power of any con- 
siderable number of inhabitants of a section of the state, or which 
tends to the growth of towns and the creation of new resources 
for the employment of capital and labor, or contributes to the gen- 
eral welfare. In the absence of unequivocal statutory- direction. 
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we are unwilling to sanction a construction of the terms public use, 
found in the act of 1911, which would be so radical a departure 
from the construction uniformly given them where elsewhere found 
in the constitution and laws of the state. 

In view of the sentiment expressed in the above paragraph, it is 
recommended that the act of May 1, 1911, be amended to give the right 
of eminent domain to parties not engaged in public service, in such cer- 
tain terms that its meaning cannot be successfully questioned. 

Repesbl of Civil Code Sections Regarding Appropriations of Water. 

Section 38 of the water commission act defines as a trespass the 
diversion or use of water,' other than as it is in the act authorized. The 
provisions of the act supersede the provisions of the civil code regard- 
ing the appropriation of water. Immediately after the appointment of 
the commission in 1915, the county recorders were informed regarding 
the new procedure in making appropriations and were requested to 
advise all those attempting to appropriate water under section 1415 
of the civil code to make application to this office. Occasionally, how- 
ever, one not knowing that section 1415 is not now in force posts a 
notice of appropriation and files a copy thereof for record. 

In order to obviate the confusion thus caused. Assembly Bill 159, 
repealing sections 1411 and 1415 tQ 1422, inclusive, of the Civil Code 
was introduced during the session of the 1917 legislature, but due to 
some misunderstanding was not passed. As the retention of said sec- 
tions can serve no useful purpose, but leads simply to misunder- 
standing, we earnestly recommend their repeal as provided in said 
Assembly Bill No. 159. 
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